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Purpose

Local regulation and enforcement can play a major part in either increasing or alleviating the
regulatory burden on business. Different businesses and the major business federations
have some differences in their views about local regulation, but also a great deal that they
share.

This document brings together current business perspectives on local regulation, and
explores the ways in which a better understanding of the needs of business could improve
outcomes and efficiency both for the regulators and those who are regulated, and also for
consumers and communities. It will provide a resource to business, local and national
regulators, and policy makers when considering the future shape of local regulation and
enforcement.

“Our members want to see real, tangible improvements that make their everyday business
lives easier and ultimately more productive. This is why streamlining regulation and
improving the way that the state, at all levels, interacts with business about regulation
needs to be one of the main focuses of this new Government.

This useful report highlights the problems and concerns that businesses of all sizes face
and crucially what exists that works well. It is this information that should be built upon, to
use existing good practice as the building blocks for a new regulatory environment.

Small businesses are crucial for this country’s economic recovery and alleviating the
regulatory burden is vital in helping them be the wealth and employment creators that they
should be. Whilst this Government looks to cut the flow and stock of regulation at a
national level, they also need to improve the way that the state nationally and locally
interacts with and helps business with regulation.”

John Walker, National Chairman of the Federation of Small Businesses

September 2010
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Foreword

The Whitehall world often gets lost in theoretical debates about regulation policy, about how
the legislative process should work, and about how those that design laws and interventions
should operate. For the vast majority of the business community, however, terms like
‘impact assessment” and “regulatory budgets” are alien concepts, and the reality of
regulation to them is felt when they have to start complying, or when an inspector pays them
a visit.

This is why publications such as this are important. It highlights what is happening on the
ground, how businesses of all sectors and all sizes are affected by regulation, how they have
to interact with regulatory services, and, ultimately, how there are problems within the
system as it currently exists. These problems take time away from core business activity,
and away from the important task of wealth creation and economic growth.

Undoubtedly, the fall-out of the recession will create a number of challenges to the delivery
of regulatory services, but is in no way clichéd to say that it will also present opportunities, as
lesser resources will force local authorities to become more innovative and more risk-based
in their approach to enforcement. But, what is absolutely crucial is that the good things in the
present system, such as engagement and advice offered by inspection officers, are not lost
in this changing environment.

Fundamentally, economic recovery is entirely dependent on private sector growth. This
means that all elements of the regulatory process need to be on the same page in allowing
business to create wealth and jobs. This means that the enforcement of regulation at a local
level must be treated just as importantly as effective challenge of regulation at its source.

JAA/J. 7@/
2

David S Frost
Director General, British Chambers of Commerce
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Introduction

The importance of reducing the regulatory burden on business whilst maintaining key
protections has never been more apparent. A key part of doing that is understanding better
how business sees and experiences regulation, and making sure that regulators and policy
makers have the benefit of that understanding. The 2010 National Audit Office and Local
Better Regulation Office (LBRO) business perceptions survey found that for over half of
surveyed businesses the overall level of regulation in the UK remains a key obstacle to their
success. Despite this, only one in ten businesses claim to have ever made contact with an
organisation to make a suggestion on how the regulatory regime could be improved.

Our area of responsibility is local regulation and enforcement. From our ongoing work with
the key business federations and trade associations, and with individual businesses through
the Primary Authority scheme, we became increasingly aware of the need to get that better
understanding for ourselves and for others. We needed to see local regulation not just from
our own perspective, but from the ‘business’ end of the telescope. For the first time (as far as
we know) this document draws together the breadth and depth of these views and examines
the challenges and opportunities of the agenda going forward. Theirs is obviously not the
only experience which needs to inform policy, but it is a critical one.

In developing the document we have worked closely with the LBRO Business Reference
Panel to ensure that the perspectives described here are indeed faithful to business views.
There are differences in the perspectives of business on these issues, often relating to the
size of a business and the economic sector in which it operates. Overall, however, it is
evident that businesses see local regulation as more than merely ensuring compliance with
regulatory requirements. Indeed, business would welcome an approach which recognised
more the need to enable enterprise, founded on a change in culture in which business does
not avoid regulators but rather maximises the value of interaction with them. For the
overwhelming majority of legitimate businesses the end point for both regulators and the
regulated is the same — timely and cost-effective, sustainable compliance. Along with this,
the diverse range of UK businesses also signals the need for business-focused and tailored
approaches that meet their legitimate requirements and preferences in ways which actively
reduce regulatory burden and optimise the value of regulatory work in terms of supporting
enterprise whilst delivering protection.

This document will act as a resource for policy makers and national and local regulators,
shaping the emerging agenda on a national level and informing the development of practical
approaches that will help local regulators better support businesses on the ground. Through
our work on alternative regulatory approaches and the development of business-focused
professional standards, LBRO is actively taking forward the findings with our stakeholders.

/
— |

Clive Grace Graham Russell
Chair, LBRO Chief Executive, LBRO
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Executive Summary

Over the last few years, the world in which public and private sector organisations operate
has changed dramatically. As Britain emerges from recession, tackling the UK’'s budget
deficit and enabling private sector growth to secure enduring financial stability have emerged
as core Government priorities. A key element of this work, as laid out in the Coalition
agreement, has focused on ‘cutting red tape’ to lift the regulatory burdens on business.
Statistics show that regulation is still perceived to be a major issue across a wide range of
sectors, both start ups and long established businesses alike. Although regulatory
management at the top is a necessary starting point, businesses are now keen to see that
change is also driven at a local level to enable them to feel the benefits on the ground.

This document demonstrates that the UK’s diverse business community experiences
barriers to compliance on a variety of levels. In some instances, a lack of coordination in the
regulatory system at a local or national level can result in duplication of information requests
or inconsistency of inspection or enforcement. In others, an enforcement-focused culture or
lack of communication may inhibit regulators from providing advice and support that meets
business needs, potentially leading to unintentional non-compliance and unnecessary
sanctions or prosecution. In either case, such barriers impose needless time and resource
costs on both regulator and the regulated and may lead to negative perceptions of the
regulatory system as a whole.

In the face of such barriers, the fact that regulators and the regulated share a common aim —
compliance — is sometimes lost. Businesses therefore welcome an approach based on
improved mutual understanding that would enable the development and delivery of more
tailored and cost-effective approaches and more effectively support longer term sustainable
compliance. For businesses without in-house regulatory support, this might mean regulators
recognising the gaps in their knowledge and supporting them to design practical and low-
cost compliance solutions. For businesses with strong compliance systems in place, this
might mean working with them to assess what structures would allow them to best gain
recognition for their compliance efforts.

Despite these numerous needs and barriers, there are some common elements that the
majority of the business community would welcome as the foundations of a better local
regulatory environment. These are summarised in the key findings and recommendations at
the end of each chapter and can be found below.

Findings and Recommendations

+ Listening to business: The burden of regulation remains a significant concern
for UK businesses and needs to be addressed at both national and local level. The
regulatory system as a whole and local regulators individually need to tailor their
approaches to support businesses into compliance in a way that meets their needs.
Business organisations and trade bodies could play a useful role in helping
regulators gain a solid understanding of business concerns and barriers to
compliance.
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+ Inspections: Businesses welcome a risk-based approach towards inspection,
which is informed by effective inter-agency working and recognises their investment
in compliance. Where appropriate, visits should be pre-booked if possible, with
communication channelled through one local authority contact and useful feedback
provided on compliance performance.

« Advice and guidance: Businesses welcome an approach that is focused on
enabling enterprise by providing assured guidance and advice in the first instance.
Guidance should be accessible, practical and legally defensible, with a ‘twin-track’
structure to support preferences for both rules and principles-based approaches.
Regulatory advice needs to be tailored to meet businesses’ needs and clearly
distinguish between minimum requirements and best practice.

« Trusting relationships: Businesses welcome a strengthened relationship with
local regulators. Such ‘progressive partnerships’ should be founded on mutual trust
and understanding and aim to achieve compliance in a way that is cost and time
effective for both parties.

+ Enforcement: Businesses want proportionate and consistent enforcement, which
is targeted at non-compliant businesses, ensuring a fairer playing field for the
businesses that do invest in compliance.

+ The way ahead: Businesses are keen to ensure that shrinking local resources
result in innovative approaches with increased focus on business needs, rather than
reduced levels of support. Approaches should be designed in close collaboration with
local business partners and delivered at a level that balances the benefits of local
contact against efficiency, consistency and effective management of risk.

As explored in the document, many of these recommendations demonstrate that the findings
of previous reports in this area, such as the Hampton, Macrory and Anderson Review, still
hold true, or are even more relevant in the current environment. However the importance of
a change in regulatory culture at local level has now come to the fore, as an important
precondition to realising a more compliance-focussed approach.

LBRO hopes that this document provides a useful starting point for both discussion on
specific points of local regulatory practice and wider business-focused policy going forward.
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1. Listening to Business

Tailoring approaches to support growth

“There has been more change to regulations in the last few years than | have known at any
time in my 35 years as a newsagent. On waste and recycling, food, fireworks, tobacco,
alcohol, fire, health and safety, employment, planning, customer rights and so on. If | didn’t
have the Federation [The Federation of Retail Newsagents] to check it out for me and tell
me what | need to do and by when | would really struggle — I'd probably have packed it in
long ago! It would be good to know that enforcement worked closely with the Federation to
help them to help us”.

Gordon Bird, Mellor’s Newsagents, Barnsley

Lifting the burdens for better business

Both new and existing businesses care about regulation and the adverse impact it can have
on their ability to survive, compete, be profitable and grow. For many businesses, regulation
is not the most important factor in their success or failure (although it is for some). But it
matters to them all, whether it is about minimising the barriers to getting started, avoiding the
costs and frustrations of inconsistent regulation or enforcement, or knowing that rogues are
being dealt with.

While businesses recognise both the need for regulation and its role in ensuring a fair
trading environment and maintaining consumer confidence, 62 per cent still see it as a key
issue’. The British Chamber of Commerce’s (BCC) Burdens Barometer states that the
cumulative cost to business of new regulations since 1998 has risen to £88.3bn?. A recent
survey conducted by the Institute of Directors (IOD) has shown that 50 per cent of surveyed
businesses thought the regulatory burden is still increasing®. The smaller the business, the
greater the perception of this burden, with 33 per cent of SMEs reporting that regulation is
the greatest barrier to success®.

Changes at the top

“Cutting the burden of regulation is vital if we are to help the private sector grow. This is
especially the case for small and medium-sized enterprises that face disproportionate
costs from unnecessary red tape.”

Mark Prisk MP, Minister of State for Business & Enterprise
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A key element of these burdens originates from the number and frequency of regulatory
changes. At a national level, the Government has committed to combating this in a number
of ways. These include the establishment of a Reducing Regulation Committee to conduct a
fundamental review of all regulation in the pipeline and oversee the introduction of the ‘one
in one out’ system to reduce the volume and burden of regulation going forward. There has
also been considerable recognition of the need for a widespread change of regulatory
culture that allows a greater focus on risk and a move away from a tick-box approach.
Although the business community welcomes these measures, it is keen to note that their
impact will largely depend on the way in which these changes are communicated and
delivered on the ground.

A local approach

“Local authorities [...] have a major role in ensuring enforcement of regulations does not
add unnecessary cost, is consistent, proportionate, targeted and risk-based in accordance
with the Hampton principles.”

21°' Century High Streets, British Retail Consortium

Efficient and effective local regulation will play a key role in ensuring that reduction of
regulation really does translate into reduction of burdens for British businesses. The better
regulation and Hampton principles are generally seen to be current and relevant by
businesses but there is a perception that there still is more work to be done to ensure that
theysare fully understood, embedded and built into practices and protocols at grass roots
level’.

A recent survey of 2000 businesses highlighted a number of key challenges that businesses
face when dealing with local regulation:

+ Understanding what regulatory requirements apply: Two thirds of businesses
report that keeping up to date with requirements is burdensome, particularly in
relation to understanding which requirements apply in their individual context.

+ Understanding how to comply: 58 per cent of businesses report that finding
guidance and advice explaining what they have to do to comply with given
regulations is burdensome. Consequently, 33 per cent of businesses do not feel that
it is straightforward to understand what needs to be done to comply with regulations.

% Dealing with inconsistency: A third of businesses experience inconsistency, and
this proportion rises with the size of the business. This can result from a lack of
coordination between local councils or between local and national bodies.

+ A lack of coordination: 65 per cent of businesses reported that providing the same
information more than once due to a lack of coordination between regulatory bodies
was a burden.

+ Understanding business needs: 48 per cent of businesses feel that local councils
do not understand businesses well enough to regulate®.

“Our members find that licensing costs and conditions for operating a pet shop vary
significantly between local authorities, as does the competence of inspectors. Given that
businesses cannot choose who they are regulated by, this adds cost and no value for their
businesses, which undermines respect for the law.”

Janet Nunn, Chief Executive, Pet Care Trade Association




Recognising common aims

“Everyone should be on the same side, working towards a common goal.”

Report, Centre for Regional Economic Development

Businesses are keen to stress that their decisions are driven by a need to win and retain
customers in order to remain profitable, and the protection of the customer relationships and
the reputation of the quality of product they supply or service they provide are therefore key
concerns’. However, unlike local regulatory officers, for whom regulation is their core
activity, regulatory compliance is one of a huge array of operational decisions for
businesses. At a time when growth is more important than ever but public sector resources
are limited, businesses welcome a change in regulatory culture that recognises compliance
as a common goal. At the same time, approaches should be founded on an understanding of
the environment in which businesses operate to ensure that compliance is delivered as
timely and cost effectively as possible for both parties®.

No single business voice - listening and understanding

‘Regulators need a good awareness of the regulations and the business models...then
they are more likely to understand the business and gain compliance.”

Report, Centre for Regional Economic Development

UK businesses are as diverse as the people who own, manage and work in them. Local
authority regulators come into contact with a wide variety of businesses whilst conducting
their work — sole traders, partnerships, companies, franchises — and each will have their own
requirements in relation to achieving compliance. As local regulators already have a high
level of contact with local businesses, they are well placed to use this day to day interaction
to further develop their understanding of the barriers faced by businesses in complying with
regulations and the support they require.

Businesses also recognise the potential value that increased engagement between local
regulators, business organisations and trade associations could add. On a strategic level,
business organisations have well-established communication channels and therefore a good
understanding of common barriers faced across the regulatory system and the approaches
that best meet their members’ needs. Trade associations are similarly in a good position to
provide local regulators with practical support when dealing with complex requirements or
designing approaches to address sector-specific needs®. Given the fragmented nature of the
regulatory system, such interaction is currently conducted on an ad hoc basis, meaning that
available intelligence is not necessarily used as effectively as it might be.
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Responding to individual business needs

Responding to a diverse range of business needs requires the ability and capacity of
regulators to tailor their approaches. Responses should take both capacity barriers and the
business’s approach to compliance into account. Some businesses may encounter capacity
barriers, such as limited time, regulatory knowledge, expertise or resources, leading them to
be insufficiently aware of requirements or respond inappropriately to them. Here, clear and
easy to understand guidance, supported by reliable and tailored advice, might be sufficient
to support the business into longer term compliance. Others may be burdened by issues
resulting from the regulatory system itself, such as duplicated information requests or
uncoordinated inspection regimes, which reduce the effectiveness of a business’s
compliance efforts. Here, better information sharing amongst regulators might save both
parties time and money.

Research has shown that various elements can play a role in a business’s approach to
compliance, ranging from age, structure and size of the business to the level of competition
within the region or sector'®. Smaller businesses, or those with fewer in-house regulatory
resources, may welcome a more rules-based approach, which gives them certainty about
the most effective way to approach compliance. Larger companies with significant in-house
resources generally welcome a more principles-based approach, which allows them to
design compliance solutions that meet the individual’s needs. The level of compliance is
another factor, with fully compliant businesses generally welcoming an approach that
recognises and gives credit to their efforts.

In short, the burden of regulation remains a significant concern for UK businesses
and needs to be addressed at both national and local level. The regulatory system as
a whole and local regulators individually need to tailor their approaches to support
businesses into compliance in a way that meets their needs. Business organisations
and trade bodies could play a useful role in helping regulators gain a solid
understanding of business concerns and barriers to compliance.
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2. Burden or Benefit?

An inspector calls

“Done in the right way inspections and visits can be very valuable in supporting compliance
by our members — done the wrong way they can confirm negative preconceptions of the
role and behaviour of regulation and regulators.”

James Lowman, Chief Executive, Association of Convenience stores

Just under half of surveyed businesses found preparing for and complying with
inspections burdensome'".

Businesses have a wide range of views about the value of inspection visits. On the one
hand, some are confident about their internal compliance processes and therefore view
uncoordinated and inconsistent inspection regimes as distracting resources away from more
strategic business issues'?. On the other hand, businesses without specialised resources
can see good quality visits as a useful learning experience, enabling them to get free face-
to-face advice and check that they are getting it right'>. When seeking to minimise burdens
and maximise value, the frequency and coordination of visits and the manner in which they
are conducted are perceived to be important.

Frequency and coordination

Businesses indicate that inspection frequency can vary considerably and this can impose
different burdens for businesses of different sizes and in different sectors. In agriculture, for
example, duplication between inspections conducted by national regulators and local
authorities can mean that the same records are inspected by different officers within a short
period of time'*. Inconsistency in inspection practice across the country is often observed,
with similar stores receiving significantly different numbers of inspections'. In smaller
businesses, visits may force the manager or a key member of staff to spend time away from
running the business. In the smallest enterprises, this may mean ceasing trading or resulting
in disruption to large parts of the business for the duration of the visit'®.

To relieve these burdens, some recommend that the UK implements a version of the Dutch
model, where businesses should not undergo more than two inspections a year and routine
inspections are ceased during times of national emergency'’. The majority of businesses are
strongly supportive of the increased use of risk-based approaches, underpinned by effective
interagency working and information sharing that allows ‘common sense’ decisions’ to be
made across the regulatory spectrum'®. By linking regulatory efforts to compliance
performance, there is potential to minimise the duplication of information requests, improve
targeting of inspections and ultimately reduce both time and money costs for compliant
businesses and local authorities'®.
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Recognising compliance

Lack of recognition of the amount of money and time invested in compliance is a common
concern. Larger businesses in particular see ‘earned recognition’ as a potential solution here
and a logical extension of existing risk-based approaches®. Businesses that can
demonstrate consistent compliance, for example through internal assurance systems, would
welcome recognition of this information as part of the intelligence used to assess risk
profiing. Some trade associations including the Provision Trade Federation (PTF)
acknowledge that such structures have the potential to support better targeting of regulatory
activity, recognising that industry-led third party audits generally provide a consistent
framework for compliance. However, others stress that models must be designed in a way
that does not disadvantage smaller businesses, which may not have the time or resources to
benefit from them?'.

“We don't feel that our efforts to achieve compliance are properly taken into account by
local authority inspectors. They seem to largely ignore the audit and third party
accreditation systems we have in place in our operation and just focus on their own
inspections. It would save the public purse if our efforts on compliance could be used to
enable scarce public resource to be targeted at businesses needing more support and
particularly at those that can’t or won’t meet basic standards.”

Compliance Director, National Supermarket Chain

Some think that third party accreditation or assurance schemes might be a useful alternative
here and may provide an opportunity to cut costs, both for businesses and taxpayers®. A
positive example here is the farm-assured scheme, through which farmers receive a reduced
frequency of inspection under food hygiene regulations. However, business organisations
are keen to note that the costs involved may, in some instances, form a barrier for smaller
business participation. Small business variants that take turnover or number of staff into
account are therefore considered to be a potential solution here?®.

Points of contact

In terms of delivery models, business opinion is mixed. Although the use of ‘generalist’
officers when conducting inspections would reduce the burdens imposed through a lack of
coordination, some businesses have reservations about whether they would have the
competence and specialist knowledge that make the visit valuable. However, almost all
businesses are in favour of a single and consistent point of contact within regulatory services
or the local authority as a whole?*. The contact would act as an account manager, filtering
queries to the correct people in the local authority and ensuring that responses meet the
need. This would promote a more joined up approach and a closer working relationship both
between different local authority departments and between local authorities and their
business communities®”.
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“It is important to meet inspectors face to face and see the problem and solution.”

“linspections are] a tool to continual improvement, though in the current financial climate
our ability to react to costly demands has changed.”

Participants, Better Regulation in Food Project

Maximising the value

Where visits are conducted in a way that meets business needs, interactions with regulatory
officers are seen as valuable, particularly to SMEs. Smaller businesses often rely on
inspections to learn what is expected of them, welcoming officers’ visits as ‘an extra pair of
eyes’ and as an official source of advice and guidance®. However, businesses of all sizes
were eager to stress two points in particular that could maximise the value of interactions
and improving efficiency of activity for both parties — pre-booked inspections and increased
feedback on compliance.

Pre-booked inspections

“l just don’t understand why local authority inspectors can and do turn up at my hotel
without making an appointment. If I'm not there it can put a real strain on my staff and it’s
hard for me to get the full feedback. It’s not as if we would do anything different if we knew
they were coming other than to make sure | was there and that we had the right people on
hand to help them.”

Independent hotel operator, Wombwell

Business organisations stress that booked inspections would not result in changed business
practices to falsely boost apparent compliance. It would allow regulatory managers to match
businesses to officers with the relevant regulatory expertise. This will mean that both parties
are fully prepared for the visit, allowing the business to make the most of the time with the
officer and get the advice and support they need first time round. Businesses feel that this
change would strengthen the regulatory relationship and support better communication
between both parties?’.

The value of feedback

“It is very valuable to our business to be informed even where we have passed an
inspection or ‘test purchase’ visit. We use such information to improve training and to
motivate our staff. Recognition for doing a good job is really motivational. If one member of
staff is rewarded for successfully refusing a test purchase their recognition can significantly
raise the focus of all employees not just at the site concerned but also more widely across
our regions. | am not sure all local authorities fully understand the value and opportunity
providing good feedback presents.”

Nerys Mai- Jones Licensing Manager, TOTAL (UK) Ltd (ACS member)
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Businesses are keen to see a shift from a tick-box approach to regulation with a reduced
focus on admin and paperwork and an increased focus on outcomes and prosperity®®. Many
therefore welcome an increased level of feedback following inspection visits to provide clarity
about why decisions are made, underpinning a good relationship and increasing efficiency in
achieving compliance. In doing so, regulators should focus on the benefits of compliance, as
businesses will invest more to gain a benefit rather than prevent a risk?®. Positive feedback is
also seen to have much value as a motivational tool for both managers and their employees
at local level and can help counteract any negative feelings about past enforcement action®.
Trade associations noted that the feedback on compliance provided through inspection visits
was a ‘huge bonus’ for members but was particularly important for businesses that are not
trade association members as they do not have access to external support networks®'.

In short, businesses welcome a risk-based approach towards inspection, which is
informed by effective inter-agency working and recognises their investment in
compliance. Visits should be pre-booked if possible, with communication channelled
through one local authority contact and useful feedback provided on compliance
performance.
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3. Getting it Right First Time

Business advice and guidance

“It’s hard to get straight answers and clear advice when you need it. We are often told that
things are somebody else’s responsibility and passed from pillar to post. [...] Online
information is often too general to fit my particular circumstances and isn’t written from a
business perspective — even if | understand what it says you still need to read between the
lines to find out what you really need to do before spending money — it would be great if |
could just pick up the phone and know | can get reliable answers.”

Member, British Hospitality Association

Over 80 per cent of surveyed businesses think that the role of local councils is to
provide advice as well as enforcement®.

For the 74 per cent of businesses that do not have a member of staff who deals specifically
with regulation, the accessibility of reliable regulatory advice is especially important to
ensure that compliance can be achieved as quickly and cost-effectively as possible®*. The
need for this support is at its highest when a business is at a key point in its development
such as start up or expansion®*, but where regulatory certainty is lacking, businesses may be
reluctant to innovate or develop new product lines®. In the agricultural sector, 94 per cent of
businesses surveyed reported that they had to seek help to understand regulations or
guidance, adding additional costs to running their businesses®®.

The burdens of compliance often fall disproportionately on the smallest businesses, with
SMEs incurring £9.3 billion of internal costs a year — the equivalent of an average of 34
hours per month per company®’. Many of these costs result from the use of external agents,
such as accountants or consultants, to ensure that SMEs feel confident about compliance
decisions®. Despite generally high levels of awareness of advice sources available,
particularly amongst longer established businesses, usage remains considerably lower®.
Businesses therefore feel that there are a number of areas in which changes could be made
to maximise the value and increase the uptake of local regulatory support.

Understanding what requirements need to be met

”

“[The volume of regulation] is more than a single human can possibly cope with.

“It’s the fog. It’s the fog of uncertainty and the Killer of business is uncertainty.”

North West SMEs, Evidence from the Anderson Review
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The Federation of Small Businesses (FSB) stresses that SMEs and micro-businesses face
the same level of regulation as larger businesses but often do not have the resources or in-
house expertise to monitor changing legal requirements or actively seek regulatory advice.
This can leave them feeling overwhelmed and can result in poor compliance and
unnecessary enforcement action*® or over-compliance that imposes unnecessary costs*'.
Consequently, businesses often feel aggrieved that their willingness to comply -
demonstrated by their compliance in other regulatory areas — might not be taken into
account®’. In some instances, for example in the food sector, the change in regulatory
responsibility from local to national regulator as a business expands may also lead to
extended compliance requirements, potentially acting as a disincentive to SME growth
where in-house regulatory support is not available*.

Therefore, as Sarah Anderson noted in her 2009 review, clear and easy to understand
advice is particularly important for smaller businesses*. In most SMEs, regulation is
inevitably one of a wider range of operational responsibilities and managers often feel that
local officers should proactively highlight any changes to requirements in their business
sector®*. Many businesses welcome email alerts that signpost them to sources of advice and
guidance, and face to face updates at local events or seminars organised by local
regulators®®.

Understanding what to do to meet requirements

“What we need is to be told what is needed within the law and sound advice on how to
complete certain things.”

Report, Centre for Regional Economic Development

Guidance

Given the move towards a more principles-based approach*’, businesses, and SMEs in
particular, are becoming increasingly reliant on the provision of regulatory guidance to
protect against regulatory risk. Many businesses perceive that guidance is becoming
increasingly risk-averse, potentially putting smaller businesses that lack the resources to
tailor compliance solutions at a competitive disadvantage®®. As the volume and complexity of
both mandatory and voluntary guidance grow, businesses are concerned that it is becoming
more difficult to differentiate between the two and that voluntary guidance, for example on
pricing, can sometimes be treated as mandatory in practice*®. Despite becoming increasingly
involved in its production, businesses feel that guidance remains regulator-driven and so the
end product is still not written in a business-friendly way and can take managers days to
interpret.

However, it has been noted that the production of good guidance in a specific regulatory
area, such as the sale of knives and weapons, can have noticeable impact on the number of
requests for advice®. Where tailored guidance or advisory leaflets are produced by local
authorities, businesses would welcome increased sharing of best practice to keep
duplication and inconsistency of interpretation to a minimum®'. Public sector guidance
should be developed in true collaboration with the business community to ensure that it is
written in a way that can be quickly and easily assimilated and can help managers get it right
first time. To avoid excessive or unnecessary costs being imposed, guidance should clearly
state the minimum legal requirements and have a status that is widely recognised by
regulators. Businesses are also supportive of such guidance being legally defensible, if
accurately followed, wherever possible®.
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Some business organisations saw value in a ‘twin-track’ approach®. This would provide
principles-based guidance to businesses with sufficient in-house resources to design their
own routes to compliance, and rules-based guidance to businesses without this internal
expertise. The second route would entail a clear and unambiguous definition of the
necessary requirements.

Advice

When it comes to advice, preferences are largely similar; businesses welcome relevant,
current and reliable information®. The key challenge here is the fine line between tailoring
and gold plating. As noted in Anderson, businesses welcome advice that is tailored to the
individual context® but the fine line between prescriptive advice and gold plating is seen as a
challenge. In some instances, businesses report frustration that they are told what needs
fixing but they are not directed to a supplier or a service that could provide the relevant
specification. For many smaller businesses or those expanding into new markets, the
interaction with the regulators can add value over and above regulatory guidance by clearly
specifying what is needed in the individual business context®®. However, businesses are also
keen to note that, when advice is issued, minimum requirements are clearly distinguished
from best practice to avoid unnecessary costs being incurred®’.

Use of a variety of communication channels

“As a small business you have to be your own VAT, personnel, health and safety,
environment and legal compliance manager. | don’t have time to make sense of
complicated new technical legislation and guidance. When the law changes | need help
and support to enable me to do what is needed so | can get on with running my business.”

Warren Butler, T. J. Butlers, Electrical Retailer, North Wales

When supporting compliance at a local level, statistics suggest that regulators should bear
the regulatory resources of the business in mind, which might impact upon the channels that
the business feels comfortable using. Larger and longer established businesses or those
with someone employed specifically to deal with compliance are more likely to use the full
range of sources of help with compliance, including local authority services and Government
websites®®. Those with no one employed specifically to deal with compliance, typically the
smallest businesses, are more likely to pay to receive external sources of advice™. There is
much support for the Anderson findings in relation to the value of Trade Association
membership here. The Provision Trade Federation and the Institute of Directors see much
value in increased contact between local authorities and trade associations, particularly in
relation to sector-specific advice or product testing.

Business feedback largely indicates that face-to-face support is preferred over online advice:
the Forum of Private Business states that it is twice as useful for its members. For the
smallest businesses, this interaction was of particular value in helping to put complex
requirements into context and enabling businesses to ask questions. Although businesses
do express support for a Government-funded online advice service, businesses feel that
there are too many websites and that using them is too time consuming as advice still lacks
context®®. Although recent encounters with such websites have been more positive, initial
willingness to use the service is often reduced by negative past experiences.
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Diversity

Business organisations and trade associations are keen to state that the smallest, rural or
BME businesses may require the use of a wider range of communication channels. In longer
standing BME businesses, knowledge is often passed down through family networks and so
the communication of regulatory changes appears to be more important for this group, which
may be more disengaged from mainstream support and have a low awareness or low
estimation of the advice services available®'.

Magazines, newsletters or face to face contact through branches or community events are
seen to be helpful methods of communication, particularly for some BME or rural
businesses, which may not have access to the internet or an email address®?. Language
issues may also present issues for some businesses when using phone or printed materials
and so translation or interpretation services are welcomed wherever possible.

In short, businesses welcome an approach that is focused on enabling enterprise by
providing effective guidance and advice in the first instance. Guidance should be
accessible, practical and legally defensible, with a ‘twin track’ structure to support
preferences for both rules and principles-based approaches. Regulatory advice needs
to be tailored to meet businesses’ needs and clearly distinguish between minimum
requirements and best practice.
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4. Trusting Relationships

Working together for better results

“Our members are very nervous about throwing open their doors to local council officers.
There's a lot of history to enforcement relations and members have very serious concerns
as to what the true motives of the visitors might be. This shows both the size of the
relationship gap to be filled and the importance of overcoming it.”

“The last few years we have more cooperation...coaching and improvement rather than
hitting with a stick...with you rather than against you.”

Participant, Better Regulation in Food Project

The maintenance of an ongoing relationship with regulators is very or fairly important
to 74 per cent of businesses but only 50 per cent currently feel that regulators
understand their needs®.

Although the business community welcomes the Government’s commitment to a change in
regulatory culture in Whitehall, it is keen to stress that measures to implement these
changes at local level should also be a key part of the package to improve the regulatory
environment®. Many organisations, including the FSB and loD, recognised that the creation
of a more business-focused culture and a ‘robust and helpful’ relationship between
businesses and regulatory services is a key way in which compliance can be achieved more
effectively, ultimately improving businesses’ perceptions of regulation. Although it is
accepted that in some areas relationships can be very good, businesses identified a number
of areas in which further progress could be made.

Constructing a customer service culture

“We want someone we can approach ...how do you want us to fix it? What can be done?
We need solutions and someone who is familiar with the process.”

Participant, Better Regulation in Food Project

Although the majority of businesses are working to achieve the same outcome as regulators
— regulatory compliance — this fact is often overlooked due to differing cultures, reinforced by
media myths®. Regulators can consequently be painted as adversaries and this reduces
business willingness to engage openly. This perception can be reaffirmed by the use of
approaches, such as test purchasing of age restricted products, that are seen to undermine
the relationship of trust, ‘catching businesses out’ rather than providing feedback and
supporting them into compliance®®.

This further reduces business confidence to discuss areas of uncertainty with regulators,
even when the visit is focused on advice. For micro-businesses in particular, this can
exacerbate the feeling that they have no one ‘on their side’ and that ‘compliance is too hard’.
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Businesses therefore express support for a ‘progressive partnership’ between regulators and
the regulated: a customer-focused relationship whose primary goal is compliance rather than
enforcement. To break down the ‘fear factor’ that may discourage businesses from using
local officers as sources of free advice, many business organisations advocate a clearer
distinction between advisory and enforcement visits. Although some argue that this could be
done through the use of different officers, the majority feel that the establishment of a rapport
with a single officer was more valuable. Therefore, an upfront introduction, explaining the
‘what, why and how’ of the visit, is seen as sufficient to avoid uncertainty and build business
confidence®. The business could then make full use of the regulator's expertise without
being concerned that it would fall subject to unwarranted targeting for enforcement action.
Businesses also feel that this would help facilitate open and honest dialogue between the
regulator and the regulated, reducing the risk of misunderstandings resulting in unintentional
non-compliance and unnecessary costs®®.

“We need people on the ground like our EHO — 12 years relationship we need that kind of
person — attitude to progress the place rather than trying to trip you up.”

“Communication is key to these things working...positive or negative.”

Participants, Better Regulation in Food Project

Understanding is key

Businesses see the development of officers’ understanding of day to day commercial
challenges as critical when seeking to support compliance more effectively®®. Where this
understanding is present, businesses feel more confident that regulators are able to make
proportionate and judgement-based decisions’®. Where it is not, business owners are more
likely to feel more dissatisfied with the regulatory system as a whole’". However, the level of
understanding and wider success of the relationship was seen to be largely dependent on
the level of training of the individual officer or the wider cultural influence of the local
authority".

In terms of changing culture ‘at source’, businesses advocate that qualification training for
regulatory officers should include business placements and modules on commercial
awareness. This would give all new officers first-hand experience of the challenges
businesses face’®. Others advocated that services should aim to recruit officers with
business experience, perhaps including a local business leader on the recruitment panel for
key posts™. This would then be supported by ongoing practical business training, through
schemes such as Trading Places or industry-led training courses, and through regulatory
officers’ ongoing continuing professional development (CPD) systems’°. The incorporation of
‘softer skills’ in officers’ professional standards is also seen to be of value to alter officers’
perceptions of business, make them more aware of the impact of their interventions, and
underpin better judgement-based decisions’.

Some business organisations argue that there is need for a feedback mechanism, so that
there is a comprehensive overview of business experiences of interactions with regulatory
services’’. Businesses report that they often feel uncomfortable feeding comments back to
their local authorities directly and consequently they don’t feedback, or when they do,
information is passed on to their trade associations. This means that there is currently no
overall picture of issues encountered and no way of comprehensively addressing the cultural
shift required.
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A feedback form could be left with businesses after each visit, which would then be sent to
an independent organisation. This would enable businesses to provide ongoing insight into
what does and doesn’t work for them in terms of interaction with local regulatory officers and
allow the organisation to provide support where needed to address the issues identified.

In short, businesses welcome a strengthened relationship with local regulators. Such
‘progressive partnerships’ should be founded on mutual trust and understanding and
aim to achieve compliance in a way that is cost and time effective for both parties.
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5. Targeting the Rogues

The aim of enforcement

“No business gets everything right all the time. Where we fail despite our best efforts we
would hope that we are not treated as if our non-compliance was deliberate. The full force
of the law should be robustly targeted at people who deliberately flout the law.”

Regulatory Affairs Manager, Wilkinson Hardware Stores Ltd

When it comes to enforcement, businesses’ and regulators’ aims and objectives are not as
far apart as some might think. Businesses want an efficient and effective regime with a
greater number of compliant businesses and available resources targeted on rogues, whose
deliberate non-compliance constitutes unfair competition to responsible businesses and
damages consumer confidence in the sector as a whole. Although there is widespread
support for an approach where the focus is on achieving compliance rather than enforcing
against non-compliance, effective punishments are also advocated for repeat offenders and
those choosing not to comply in order to gain a competitive advantage.

Targeting

The Forum of Private Business indicates that in terms of effective enforcement, regulators
could consider businesses to fall into broadly four categories:

o Good understanding of requirements that apply to the business
context.
e Pro-active about finding out about regulatory changes.

1. Compliant
(pro-active)

e Some understanding of regulatory requirements that apply to

2. Partially the business.
compliant e Pro-active — lower level of available resources and a limit on
(pro-active) potential to invest in compliance.

¢ Responsive to officer advice and guidance.

e Some understanding of regulatory requirements that apply to

> zsrr,t,la:ilznt the business.
(reacftive) e Reactive — won't actively invest in compliance.

¢ Responsive to officer advice and guidance.

e Varying levels of understanding about regulatory requirements.
e Actively avoids compliance
o Doesn’t respond to advice and support from local officers.

4. Non-compliant
(non-reactive)

Table 1 — Compliance categories
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Businesses in category one typically invest heavily in compliance and wish to see this
investment recognised. They feel that it is not cost or time effective to pursue enforcement
action against them unless there is a strong case in the public interest, as they have a strong
internal focus on managing compliance and are willing to work with regulators to rectify
problems’®. Businesses therefore welcome available capacity being focused on moving
businesses in categories 2-4 up the scale. If businesses are non-compliant due to a lack of
understanding, enforcement action is unlikely to deliver effective outcomes. Businesses
therefore welcome an approach where advice and guidance is offered before formal
enforcement action for minor non-compliance, especially for first offences. This gives the
business a fair chance to become compliant without immediate recourse to sanctions of
penalties’. In addition, available enforcement capacity can be focused on category four,
where the regulator needs to affect behavioural change. Businesses currently feel that
regulators treat the four groups equally when it comes to enforcement and would welcome a
weight shift to allow their shrinking resources to be used as effectively as possible®.

Proportionate sanctions

Businesses stress that it is important that sanctions are proportionate to the issue identified
and understand that different penalties can have varying impact on different businesses. A
larger business may be able to absorb small financial penalties as overheads and these may
therefore have limited impact on ongoing compliance decisions. In contrast, a smaller
business may not have the means to pay a fine that would be large enough to deter future
lawbreaking. When businesses see sanctions as disproportionately severe, such as the
removal of a licence, they may not effectively increase the level of deterrent as businesses
know that it is unlikely that they will be used®'. Businesses urge regulators to bear in mind
the hidden costs of ‘secondary sanctions’, such as the impact of an enforcement action on a
business’ interaction with external agencies®.

Organisations representing smaller businesses generally welcome flexible and proportionate
sanctions that do not hamper the growth potential of SMEs nor limit the role that they can
play in economic recovery®. Larger business organisations were more cautious of an
increasingly flexible approach, due to concerns that inconsistent application would prevent a
level playing field and foster a ‘parking ticket mentality, hindering the regulatory
relationship®. To guard against this risk, they support the clarification of how measures
should be used. Their application by local authorities should distinguish businesses that
want to be compliant from those that don’t, and be focused on rogue traders, where there is
a need to change behaviour.

Prosecution

In relation to prosecutions, businesses are clear that these should be targeted on areas of
highest risk and should only be taken forward when there is a clear case in the public
interest®™. Sometimes a considerable period of time passes between the non-compliance
being identified and court action being taken and businesses feel that this undermines the
credibility of the enforcement action. In practical terms, staff turnover also makes it difficult
for them to defend the case®®. Smaller businesses did recognise prosecution as a deterrent
to non-compliance, as a significant action may be able to shut a business down.

However, research indicates that formal enforcement activity against SMEs often does not
result in sustained improvements, as the non-compliance often results from a lack of clarity
about how requirements connect to regulatory outcomes®’. Larger companies are
particularly concerned about the reputational implications of court action, which impacts
upon their brands.
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Consistency

“There is a lot of inconsistency across different authorities and their enforcement action.
Some serve Improvement Notices at the first visit for minor items; others do long involved
informal letters and no notices.”

Report, Centre for Regional Economic Development

Inter and intra-authority inconsistency is found by both small and large businesses to be
confusing and expensive®. Businesses state that regulatory approaches and activities in
response to similar instances of non-compliance can vary greatly, with some regulators
issuing advice and guidance in the first instance, some serving improvement notices and
others sending long informal letters®®. They therefore suggest that greater consistency of
enforcement is key to delivering credible local regulatory enforcement. Some business
organisations feel that the use of a single database may help reduce inconsistency®. Many
Primary Authority businesses hope that the primary authority scheme will help address these
issues and report that experiences to date have been positive®".

Some organisations advocate an approach that is more judgement-based, avoiding
businesses being penalised for complying with the legislation in a way that is not suggested
in the guidance, as this is seen to restrict their ability to take calculated and mitigated risks®2.
To improve the situation at source, businesses welcome regulations that are written in a way
that actively promotes compliance by highlighting the positive business outcomes and
reducing the need for enforcement action. This may include ensuring that legislation is
consistent in relation to a particular product area, such as age-restricted sales, or allowing
for increased recognition of personal responsibility, in relation to regulatory areas in which
desired outcomes are dependent on the positive behaviour of a third party, such as health
and safety®.

Transparency and communication

Businesses report that, where non-compliance is identified, engagement and communication
with the business are critical when delivering better outcomes for both regulator and the
regulated. Businesses are positive about services whose enforcement policies are available,
clear and embedded across the authority and that take a flexible approach toward engaging
local businesses. Where non-compliance is identified, businesses welcome a ‘no surprises’
approach, whereby regulators provide clear explanations of regulatory breaches identified
and the enforcement sanctions that could be faced®. This enables positive communication
with the regulatory officer in the first instance, avoiding the impact of assumptions about non-
compliance and giving the business the opportunity to explain the issue and put it right. This
contact should take place with the appropriate part of the business, avoiding the delays
caused by correspondence being sent to a given manager, when the issue is outside his or
her remit.

In short, businesses want proportionate and consistent enforcement, which is
targeted at non-compliant businesses, ensuring a fairer playing field for the
businesses that do invest in compliance.
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6. Defining the Agenda

Challenges and opportunities

“The fall-out of the recession will create a number of challenges to the delivery of
regulatory services, but is in no way clichéd to say that it will also present opportunities.”

David Frost, Director General, British Chamber of Commerce

A new environment requires a new approach. To lift burdens and drive growth on the
ground, business is eager to stress that the local regulatory agenda cannot stand in
isolation. Regulation is seen in totality by businesses and therefore the government must
drive forward change at both national and local level, ensuring that the agenda is part of
wider efforts to improve the business environment and promote enterprise®.

As the views in this document suggest, the business needs expressed in the Hampton
review in 2005 remain valid and relevant®™. There is still strong support for a risk-based
approach underpinned by the principles of better regulation””. Businesses feel that
regulators’ efforts should be focused on promoting compliance through the provisions of
accessible and authoritative advice and targeting enforcement action on purposefully non-
compliant businesses or where there is a clear case for public protection.

The changing context - business hopes and concerns

However, the changed economic and political environment has brought the importance of a
number of wider issues to the fore. The credit crisis followed by a deep-set recession has led
to widespread private sector job losses. The coalition government has since embarked upon
a programme of cuts to reduce national debt and secure economic recovery. For many local
authorities, this will mean playing their part by finding new ways to deliver effective and
efficient public services in the face of significant budget cuts. Given that regulatory services
account for just 1 per cent of local authority spending, even a proportionate reduction of
budget may have disproportionate implications.

On the one hand, some businesses are concerned that the drop in levels of resource will
force regulators to scale back to their statutory enforcement remit, reducing their pro-active
support work at a time when lifting barriers to private growth is critical. This may limit the
local authority’s ability to act in a way that improves the economic well-being of the area and
its inhabitants. On the other hand, some businesses remain hopeful that the financial
pressures will promote innovation and encourage local services to adopt new approaches.
To ensure their effectiveness, businesses encourage regulators to design them with the two
key elements of Government policy in mind: efficiency and localism.
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Driving efficiency through culture change

Businesses recognise that cost cutting, efficiency drives and redundancies will be at the
forefront of local authority leaders’ minds. Having themselves been faced with a similar need
to reduce costs throughout the recession, they are eager to see that a reduction of local
authority capacity does not limit their ability to invest in improving the business environment,
at a time when businesses need the most support®.

Research on private sector experience of the recession identified that changing culture from
conservatism to innovation was a considerable challenge but a key lesson learnt was the
importance of ‘getting close to the customer®®. Private sector companies recognised that a
continual dialogue with their customers helped them see their organisations from the eye of
the end user and identify where they can add the most value'®.

This supports the view that promoting regulators’ understanding of business is a key element
of helping services weather the financial storm. This will help regulators to design
approaches with business needs in mind, focused on achieving longer term compliance,
minimising burdens imposed and maximising the value of their work. Businesses see a shift
towards advice before enforcement as key and the Confederation of British Industry
therefore feels that that this change should be reflected in a revised statutory duty to secure
compliance. Such a move would allow for the more effective and efficient targeting of
regulatory resources and provide solid foundations for a strengthened relationship between
regulators and the regulated.

‘A key change in keeping with the Hampton principles would be to give enforcers a
statutory duty to secure compliance with regulation rather than a duty to enforce.”

Report, Confederation of British Industry

Living localism

In many ways, business organisations are supportive of a local approach towards regulation.
Small businesses in particular prefer to receive information face to face from a local, single
source and so their relationship with a regulator that understands the demographics and
context of the local community is important’®'. However, business leaders are eager to see
the role of businesses and their employees as part of local communities increasingly
recognised in the emerging agenda and stress that they will need to play a central role in

new structures to define every area’s economic future'®?,

The formulation of local enterprise partnerships (LEPs) is one such structure, designed to
give businesses a greater role in shaping local economies and communities. Regulation will
naturally be an area examined by many partnerships, given their focus on barriers to
economic growth and the creation of positive local business environments. Some
businesses are hopeful that participation in such structures will help to embed a business-
focused culture at local level and encourage all business facing services to compete in
supporting local economic growth. However, the Confederation of British Industry has some
reservations here and has emphasised that LEPs should not become too fragmented to
offer adequate strategic direction, stressing that it must be ensured such structures remain
genuinely business led and focused on sustainable economic growth'®.
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Localism also faces a number of wider challenges. Greater accountability and transparency
need to underpin the commitment to the decentralisation of power and the creation of the Big
Society. Accountability to business is an important strand that is not always reflected in the
culture of public services and businesses are not always recognised as key members of
communities. Changes to the collection of business rates and decision making structures in
local authorities do not provide business with a strong voice in local democracy.
Mechanisms for local accountability will be an issue for local discretion; however, it is vital
that the business voice is heard locally and nationally.

Some businesses are concerned that an increased drive towards local decision making may
result in increased regulatory inconsistency, if overarching frameworks — such as strong
professional standards — are not in place. Given the changing nature of the trading
environment, other organisations have argued that regulatory risk needs to be managed at a
number of levels. Regulators need to have the right level of information available to them to
make more informed and proportionate decisions, be this at local, regional or national level.
They argue that if regulation can be conducted at the most appropriate level in the system,
capacity can be maximised and business can be assured access to competent and qualified

officers'®.

In short, businesses are keen to ensure that shrinking local resources result in
innovative approaches with increased focus on business needs, rather than reduced
levels of support. Approaches should be designed in close collaboration with local
business partners and delivered at a level that balances the benefits of local contact
against efficiency, consistency and effective management of risk.
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Glossary

Better Regulation Principles

Compliance

Local enterprise partnerships

Primary Authority

Regulator

Regulatory services

Risk-based regulation

Size of business

Test purchasing

Trading Places

The five principles were identified by the Better
Regulation Task Force in 1997 as the basic tests of
whether any regulation is fit for purpose: accountable,
consistent, transparent, targeted and proportionate.

The extent to which a regulated person or business
meets requirements.

Locally owned partnerships between local authorities
and business to drive economic growth across an
economic area.

This scheme gives businesses the right to form a
statutory partnership with a single local authority,
providing assured advice for other councils to take into
account when conducting inspections or dealing with
non-compliance.

Meaning local regulator — an environmental health,
trading standards, licensing or fire safety officer. Where
other regulators are referenced, these will be specified
(e.g. national regulator).

Local authority trading standards, environmental health,
licensing and fire safety services.

A framework, under which regulatory decisions at all
levels, including deployment of resources, the nature of
interactions with business and the application of
sanctions, are guided by consideration of the risks
posed to regulatory outcomes.

Throughout the report, reference is made to different
sizes businesses. Although there are various ways in
which businesses can be classified, for the purpose of
this document the following have been used:

Micro-business: up to nine employees
Small business: 10 — 49 employees
Medium business: 50 — 249 employees
Large business: 250+ employees

An approach used by regulators to check whether
businesses will sell an age restricted product to a
young person, who is working under regulated
conditions with the enforcement service.

This scheme gives council officers insight into how
businesses deal with regulation. Short study visits are
arranged at UK companies of all sizes, sometimes via
trade associations or representative bodies.
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